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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

TiVo Inc., aDelaware corporation, No. 2-04cv01 DF
(Judge Folsom)
Plaintiff,
ECHOSTAR’'SUNOPPOSED
V. MOTION FOR APPROVAL OF
SUPERSEDEAS BOND

1. Dish Network Corporation, a Nevada
corporation; 2. EchoStar DBS Corporation, a
Colorado corporation; 3. EchoStar Technologies
Corporation., a Texas corporation; 4. Echosphere
L.L.C., aColorado limited liability company;

5. EchoStar Satellite L.L.C., a Colorado limited
liability company; and 6. EchoStar Corporation, a
Nevada corporation.

Defendants.

. INTRODUCTION

Defendants Dish Network Corporation, EchoStar DBS Corporation, EchoStar
Technologies Corporation, Echosphere L.L.C., EchoStar Satellite L.L.C. and EchoStar
Corporation (collectively “EchoStar”) file this Unopposed Motion for Approval of Supersedeas
Bond. EchoStar respectfully requests that the Court approve the supersedeas bond, a copy of
which isfiled herewith, and thereby stay the judgment pending appeal pursuant to Rule 62(d) of
the Federal Rules of Civil Procedure. The June 2, 2009 judgment was in the amount of
$103,068,836 against EchoStar. EchoStar’s appeal to the Federa Circuit of the Court’s money
judgment was filed on June 2, 2009, and has been assigned Appeal No. 09-1374. The parties
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have jointly moved to extend the deadline set by Rule 62(d) to June 29, 2009. (Joint Motion to
Further Extend 10-Day Period, filed 6/19/09.)

. ARGUMENT

EchoStar respectfully requests that the Court approve the supersedeas bond, a copy of
which is attached hereto. Under Fifth Circuit law, the purpose of a supersedeas bond isto
preserve “the status quo while protecting the non-appealing party’s rights pending appeal .”
Poplar Grove Planting & Refining Co. v. Bache Halsey Stuart, Inc., 600 F.2d 1189, 1190 (5th
Cir. 1979); Herbert v. Exxon Corp., 953 F.2d 936, 938 (5th Cir. 1992). Rule 62 “entitles a party
appealing a money judgment to an automatic stay upon posting a supersedeas bond.” Herbert,
953 F.2d at 938.

Pursuant to Local Rule CV-62, the amount of a supersedeas bond shall be in the amount
of the judgment, plus 20% of that amount to cover interest and any award of damages for delay,
plus $250.00 to cover costs. Attached to this motion as Exhibit 1 is atrue and correct copy of a
bond for $123,682,853.20 — the amount required by local rule. Upon the grant of this motion,
the original bond will be presented for filing at the Clerk’ s Office for the United States District
Court for the Eastern District of Texas, Tyler Division (in accordance with instructions from the
Clerk’s Office for the Marshall Division).

EchoStar understands the form and bond of surety to be acceptable to the Clerk’ s office
because (1) the surety, the Fidelity and Deposit Company of Maryland, is approved by the
United States Department of the Treasury, Bureau of Financial Management; and (2) the agent of
the surety resides in the District and may execute the bond as attorney-in-fact. The bond
provides TiVo with protection while EchoStar pursuesits right to appellate review. See Herbert,
953 F.2d at 938. The bond should therefore be approved immediately to effect the automatic

stay relief provided by Federal Rule of Civil Procedure 62(d).
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1.  PRAYER

For the foregoing reasons, EchoStar respectfully requests that the Court grant this
Unopposed Mation for Approval of Supersedeas Bond, approve the supersedeas bond attached
hereto, and order the District Clerk to file the supersedeas bond, thereby effecting immediate and
automatic stay relief under Rule 62(d) of the Federal Rules of Civil Procedure.

Dated: June 26, 2009

MORRISON & FOERSTER LLP

By: /s
Rachel Krevans

Harold McElhinny (Pro Hac Vice)
Rachel Krevans (Pro Hac Vice)

Karl J. Kramer (Pro Hac Vice)
MORRISON & FOERSTERLLP

425 Market Street

San Francisco, California 94105-2482
Telephone: (415) 268-7000

Fax: (415) 268-7522

Attorneys for Defendants DISH NETWORK
CORPORATION, ECHOSTAR DBS
CORPORATION, ECHOSTAR
TECHNOLOGIES CORPORATION,
ECHOSPHERE L.L.C., ECHOSTAR
SATELLITEL.L.C., and ECHOSTAR
CORPORATION.

Of Counse!:

Damon Y oung

YOUNG PICKETT & LEE
Post Office Box 1897

4122 Texas Boulevard
Texarkana, Texas 75504
(903) 794-1303

(903) 792-5928 (fax)

e-mail: dmyoung64@aol.com
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on June 26, 2009, all counsel of record who are
deemed to have consented to electronic service are being served with a copy of the foregoing

document via the Court’s CM/ECF system per Loca Rule CV-5(a)(3).

/s
Rachel Krevans

CERTIFICATE OF CONFERENCE

Counsel for EchoStar, Scott F. Llewellyn, conferred about the issues raised by this
motion with counsel for TiVo, Christine Byrd and Adam Hoffman. The conference between
parties included multiple phone calls and emails (including provision of a copy of the bond for
TiVo'sreview), and concluded on June 25, 2009, with counsel for TiVo indicating that TiVo

will not oppose EchoStar’ s motion for approval of the bond.

/s
Rachel Krevans
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